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In this suit, plaintiff R& Capital LLC (“R&R’) seeks
repl evin of two pi nhooki ng horses and resci ssion of the purchase
of athird. Defendants Lyn Merritt (“Merritt”) and Mer-Lyn Farns
LLC (“Mer-Lyn Farnms”) have counterclainmed for their alleged
expenses incurred in caring for the three horses. The Court held
a bench trial in this matter on Cctober 25 and 26, 2006, and
i ssued findings of fact and a partial verdict in a Menorandum and
Order of April 17, 2009. Defendant Merritt has now noved to set
aside the Court’s ruling as nooted by an earlier decision by a
New York state court in related proceedings. For the reasons set
out below, the Court will deny the notion.

In its findings of fact, set out in the April 17, 2009,
Menor andum and Order, the Court found that R&R and Merritt
entered into a series of business ventures beginning in 2003, in
which they formed jointly-owned Iimted liability conpanies to
invest in horses and real estate. Merritt was the managi ng

partner of these limted liability conpani es and nanaged t hem



t hrough her whol | y-owned conpany, Mer-Lyn Farms. The Court found
that Merritt and Mer-Lyn Farns were authorized to nmake purchases
and pay bills on behalf of the [imted liability conpani es and
then later allocate these expenses to the appropriate jointly-
owned entity.

The Court found that the three pinhooki ng horses at
issue in this action were originally bought at the auction house
Fasi g- Ti pton in August 2004. Evidence at trial conflicted as to
which entity purchased the horses. Merritt contended that the
horses were purchased on behalf of one of the parties’ jointly-
owned conpani es, Pandora Farns LLC (“Pandora Farns”).?

I n October 2004, R&R purchased these three pinhooking
horses outright. The purchase of the pinhooking horses was
originally to be part of a larger transaction in which R&R woul d
be bought out of its interest in the parties’ jointly-owned race
horses, but the sale of the race horses was never conpleted. R&R
paid for two of the three pinhooking horses by wiring noney to
Mer-Lyn Farnms in the amount of the horses’ purchase price from
Fasig-Tipton. For the third horse, referred to in this
litigation as “Lipstick/Pulpit,” R&R paid by wiring the purchase
price directly to Fasig-Tipton, in paynent of the invoice for the

original sale.

. Pandora Farnms LLC subsequently changed its nane to PDF
Properties LLC, but will be referred to in this nmenorandum as
Pandora Farns.



This third horse, Lipstick/Pulpit, is the subject of
R&R' s rescission claim In its April 17, 2009, Menorandum and
Order, the Court found that, in order to resolve the rescission
claim the Court had to determ ne who sold Lipstick/Pulpit to R&R
and who owned it at the tinme it was sold. Merritt contended that
both the owner and the seller was Pandora Farms. R&R contended
that the seller was Merritt, acting through her wholly-owned
conpany, Mer-Lyn Farns. Resolving the conflicting evidence on
the issue, the Court found that Lipstick/Pulpit was sold to R&R
by Merritt and was owned at the tinme of sale by Merritt’s whol |l y-
owned conpany, Mer-Lyn Farns. The Court found that Lipstick/
Pul pit was bought from Fasig-Ti pton by Mer-Lyn Farns, with the
intention that the horse and the responsibility for its purchase
price would be later allocated to Pandora Farnms, but that no such
al l ocation was ever made. The Court nade no finding of fact as
to the ownership of the other two horses at the tine of their
sale to R&R

On the basis of this finding, the Court entered a
condi tional verdict against Merritt on R&R' s claimfor rescission
in the amount of Lipstick/Pulpit’s purchase price of $150, 000,
conditioned on R&R' s filing proof of tender of its ownership of
the horse to Merritt. R&R filed proof of its tender of ownership

with the Court on May 1, 2009.



Wth respect to the other two horses at issue in this
litigation, referred to as “Splashing Wave” and “ Manbo- Janbo, ”
the Court found that Merritt and Mer-Lyn had conceded that R&R
had purchased the two horses and was their owner, but that
Merritt had a valid claimfor unpaid expenses for those two
horses. The Court therefore found that R&R was |liable to Merritt
and Mer-Lyn on their counterclaimfor expenses in the anmount of
$28,432.76 and that this gave rise to a valid possessory lien to
the horses. The Court found in favor of R&R on its clains for
replevin of Splashing Wave and Manbo-Janbo, conditioned on R&R' s
paynment of the counterclai manount.

The Court, however, did not enter a verdict on R&R's
replevin claimor the defendants’ counterclaimin its April 17,
2009, Menorandum and Order. Wiile a decision on the bench trial
was pendi ng, R&R noved to hold the defendants in contenpt for
| easi ng Splashing Wave to a third party in alleged violation of
this Court’s orders. Because the contenpt notion suggested that
R&R m ght no | onger be seeking replevin of Splashing Wave, the
Court only entered judgnent in its April 17, 2009, Menorandum and
Order on R&R' s rescission claim but not the replevin claimor
counterclaim After a hearing, the court denied the defendant’s
notion for contenpt on June 9, 20009.

After the April 17, 2009, Menorandum and O der was

i ssued, but before the notion for contenpt was deci ded, defendant



Merritt filed this notion, seeking to vacate the April 17, 2009,
Menor andum and Order as noot.? The basis for Merritt’'s argunent
is a Decenber 10, 2007, ruling in related litigation between R&R
and Merritt in New York state court. Merritt contends that the
New York ruling conclusively determ ned that Pandora Farnms was
and remains the owner of the three pinhooking horses at issue in
this litigation, thereby deciding the central issue in this

litigation and rendering these proceedi ngs noot.?3

2 Merritt initially titled this notion as a “Mtion for
JNOV.” A notion for “JNOV’ or judgnent non obstante veredicto or
j udgnment notwi thstanding the verdict is appropriate only in cases
tried to a jury. See Fed. R Cv. P. 50(a),(b). Recognizing
this, in a subsequent letter to the Court, Merritt’s counsel
w thdrew the request for a “JNOV’ and stated that the relief
Merritt seeks in her notion is relief fromjudgnment under Rule
60(b). In her reply brief, Merritt suggests her notion seeks
relief alternately under Rules 52(b), 59(e), and 60(b)(4).
Merritt Reply Br. at 1 n.1. |In addition, Merritt’s initial
noti on sought to vacate only the Court’s judgnent on R&R' s
rescission claim In her reply brief, she clarifies that she
seeks to vacate the entire Menorandum and O der.

3 Merritt raised an additional argunent in her initial
notion, contending that the Court’s ruling in favor of R&R for
resci ssion of the purchase of Lipstick/Pulpit should be vacated
on the basis of newy proffered evidence. This new evidence was
t he deposition of Terrence Collier, an enpl oyee of the Fasig-

Ti pton auction house, taken in May 2009 as part of discovery for
R&R s contenpt notion. In it, Collier testified that Fasig-
Tipton’s records showed that the party who purchased the three
pi nhooki ng horses fromit in August 2004 was Pandora Farns.
Collier Dep. at 13, Ex. F. to Merritt’s Motion. Merritt
contended that this testinony contradicted the Court’s finding
that Merritt, not Pandora Farms, sold Lipstick/Pulpit to R&R and
that at the time of sale Lipstick/Pulpit was owned by Mer-Lyn
Far ns.

Merritt appears to have withdrawn this argunment. Both
at oral argunent on the notion for contenpt and in the reply
brief in support of this notion, Merritt’s counsel stated that

5



I n Novenber 2005, five nonths before this case was
filed, R& Rfiled suit in the Supreme Court of New York agai nst
Merritt and Mer-Lyn Farnms. The suit accused Merritt and her
whol | y- owned conpany, Mer-Lyn, of m smanaging R&R and Merritt’s
jointly-owned investnents in real estate and horses. |In addition
to danages, the suit sought to conduct an accounting of Merritt
and R&R' s jointly-owned limted liability conpanies and to renove

Merritt as the managi ng nenber of those conpani es.

Merritt was no longer relying on the Collier testinony as a basis
for vacating the April 17, 2009, Menorandum and Order. See
6/4/09 Tr. at 99-100; Reply Br. at 3-4.

If Merritt were still advancing an argunent based on
the Collier affidavit, the Court would reject it for two
i ndependent reasons. First, Collier’s nanme appears on exhibits
that were introduced into evidence at trial, and his identity was

therefore known to the parties before trial. Merritt has
proffered no explanation why Collier’s testinony could not have
been presented at trial. Second, Collier’s testinony is nmerely

duplicative to the evidence already considered by the Court and
woul d not change the Court’s conclusion. The evidence at trial

i ncl uded Fasig-Tipton’s invoices for the three pinhooking horses,
all of which were made out to Lyn Merritt at Pandora Farns. The
Court al so had before it Leonard Pelullo’ s testinony that only
Pandora Farns, but not Merritt or Mer-Lyn Farnms, had a |ine of
credit with Fasig-Tipton. The Court therefore had evi dence
before it at trial that Fasig-Tipton considered Pandora Farnms to
be the purchaser of the three horses in August 2004. As set out
inits findings of fact, the Court considered this evidence, as
wel | as other conflicting evidence, before reaching its
conclusion that Merritt was the entity that sold Lipstick/Pul pit
to R&R in Cctober 2004 and that Mer-Lyn Farns was the entity that
owned Lipstick/Pulpit at that tine.

6



The suit in this Court, seeking replevin and rescission
of the three pinhooking horses, was filed by R&R in April 2006.
Prior to the bench trial, defendants Merritt and Mer-Lyn Farns
moved unsuccessfully to stay this case pending the outconme of the
New York litigation or, alternatively, to transfer this case to
New York. The Court denied the defendants’ notions, finding that
the issues in this suit were separate fromthose in the New York
litigation. See Docket No. 10 and 28. This case concerned only
t he possession, ownership, and liability for cost of care of the
t hree pi nhooki ng horses; the New York litigation concerned the
operation of the jointly-owned conpani es generally and
di sposition of jointly-owned property other than the three
pi nhooki ng horses. Both this case and the New York litigation
have gone forward separately, wth the presiding judges in both
cases aware of the other litigation.

The New York litigation has not yet concluded. At oral
argunment, Merritt’s counsel set out the procedural history of the
New York litigation. In 2007, Justice Ranos of the New York
Suprene Court conducted a trial of R&R s clainms and issued an
oral ruling fromthe bench on Decenber 10, 2007, finding that R&R
had failed to present sufficient evidence to proceed on its
clains against Merritt. Justice Ranps did not resolve Merritt’s
countercl ai ns agai nst R&R, but instead stayed the case to allow

the parties to conduct nediation. 6/4/09 Tr. at 14-16.



In 2008, R&R filed related litigation in Pennsylvani a
and Del aware state courts. Merritt filed a petition before
Justice Ranpbs to enjoin R&R from pursuing the Pennsyl vani a and
Del aware state actions. Justice Ranbps granted the injunction,
ordering R&R to wi thdraw t he Pennsyl vani a and Del aware acti ons,
but al so reopening the pleadings in the New York litigation to
allow R&R to raise the clains in those actions before him R&R
has appeal ed the injunction order and the case is stayed pendi ng
the appell ate decision. 6/4/09 Tr. at 16-18.

Merritt contends that Justice Ranos’s ruling of
Decenber 10, 2007, in the New York litigation noots the Court’s
judgment on R&R' s rescission claimfor Lipstick/Pulpit. As
framed by Merritt’s counsel in his opening statenent at the
hearing, three issues were presented to Justice Ranos for
deci sion at the Decenber 10, 2007, hearing: whether or not R&R
had reached a contract with Merritt to have Merritt buyout R&R' s
50% interest in their jointly-owned race horses; whether Merritt
had been unjustly enriched by the sale of sonme of those race
horses; and whether Merritt had failed to pay her required share
of expenses for the jointly-owned conpanies. 12/10/07 Tr. in R&R

Capital, et al. v. Merritt, Index No. 604080/05 (N.Y. Suprenme

Ct.) (hereinafter “12/10/07 Tr.”) at 2-3. In ruling on the first
of these issues, Justice Ranps found that the racehorses at issue

were initially owed by Pandora Farns (which was itself owned 50-



50% by Merritt and R&R); that the proposed contract for Merritt
to purchase R&R' s interest in these horses was never consunmated;
and that the owner of these horses remai ned Pandora Farns:

| find there’s no agreenent to sell those

horses. The horses were owned by Pandora

Farns. That appears to be the case then and

now. |’ve seen nothing to indicate those

horses were transferred. Wile these

negoti ati ons were going on, clearly the

parties were acting as if they were going to

do that deal. And the books and records

reflect it. But | don't see anything after

June or July of 2005 that indicates that

t hese transactions were goi ng down any nore.
12/ 7/ 07 Tr. at 110.

Merritt makes two separate, but related, argunents
based on this ruling. First, Merritt argues that, because R&R s
pur chase of the pinhooking horses was at least initially intended
to be part of a larger transaction in which R&R would sell its
interest in the parties’ jointly-owned race horses to Merritt,
Justice Ranps’ finding that the racehorse transacti on was never
consummat ed neans that R&R s purchase of the pinhooking horses
must al so be considered void: “Because the pinhooking purchase
by [R&R] was part of the racehorse buy[-]out transaction with
Merritt, and because that transaction has been voided by Justice
Ranos, the horses in question still belong to Pandora [Farns].”
Merritt Br. at 7.

This argunment is unpersuasive. The fact that Merritt

and R&R once contenpl ated a broader transaction involving both



R&R s purchase of the pinhooking horses and the buyout of R&R s
share of the racehorses does not nean that the failure of the
racehorse buyout voids or unravels the pinhooking transaction.

Al though Merritt repeatedly refers to the pinhooking
transaction as “part” of the racehorse buyout, she has presented
no evi dence that the purchase of the pinhooking horses was
expressly contingent on the racehorse deal being conpleted or
that the parties nmade any provision for rescinding the pinhooking
purchase in the event the larger transaction fell through, nor
has Merritt disputed that the pinhooking transaction was
conpl eted before the racehorse deal fell apart. At trial,
Merritt did not dispute that R&R paid the full purchase price for
t he three pinhooking horses in Cctober 2004, wiring $367,000 to
Mer-Lyn Farns in paynent for Manbo-Janbo and Spl ashi ng Wave and
wiring $150,000 to Fasig-Tipton in paynment of its invoice for
Li pstick/Pul pit, and Merritt conceded that, with these paynents,
ownership of the three horses passed to R&R

On these facts, Justice Ranos’ finding that the
racehorse buyout was never consumrated does not affect the
validity of this Court’s findings of fact concerning R&R' s
purchase of the three pinhooking horses or underm ne in any way
this Court’s April 17, 2007, Menorandum and Order.

Merritt’s second argunent is to construe Justice Ranps’

Decenber 10, 2007, decision as applying, not just to the

10



racehorse transaction, but to the pinhooking transaction as well.
When Justice Ranps states that he finds that “[t]here was no
meani ngful or legally enforceable agreenent to sell those horses”
and that “[t]he horses are owned by Pandora Farns,” Merritt
interprets his reference to “horses” to refer both to the
racehorses involved in the buyout and to the pinhooking horses
purchased by R&R, arguing that Justice Ranps’ ruling therefore
“effectively established that there was no agreenent between the
parties as to the racehorse buy out, including the pinhooking
horses, and Pandora Farnms, LLC still owns all the horses.”
Merritt Br. at 6 (quoting 12/10/07 Tr. at 110).

Merritt’s interpretation of Justice Ranps’ ruling is
unsupportable. Nothing in the transcript of the Decenber 10,
2007, proceedi ngs before Justice Ranbs suggests that he intended
to enconpass the pinhooking horses in his ruling. |In his opening
statenment, Merritt’s counsel stated that the issue involving
horses to be decided at the hearing was “whether or not there is
a contract involving the alleged sale of the racehorse stock, 50
percent of it, that is, fromR&R to Merritt.” 12/10/07 Tr. at 2.
Nowhere in the Decenber 10 hearing transcript does Justice Ranos,
or any counsel or witness, refer to the pinhooking horses, either
directly or indirectly, nor is any evidence presented to the
court concerning those horses. The only horses nentioned are the

jointly-owned racehorses.

11



Merritt’s suggestion that Justice Ranos intended to

rule sub silentio on the ownership of the pinhooking horses,

wi t hout hearing any evidence concerning them is entirely
implausible.* It is also belied by the care that Justice Ranps
has taken in conducting the New York litigation to avoid reaching
i ssues concerning the pinhooking horses that are before this
Court. In an earlier portion of the New York trial, held
February 26, 2007, Justice Ranpbs discussed with counsel several
par agr aphs of R&R s operative New York conplaint that referenced
t he pi nhooki ng hor ses:
THE COURT: At [ paragraphs] 147 and 151
there is sonething about
Pi nhooki ng- horses. Maybe, we
can agree that those ducks
have been taken to anot her
mar ket that is being litigated
down in Phil adel phi a?
[ R’RR COUNSEL] : Yes.

[ MERRI TT' S COUNSEL]: Ckay.

4 The Court also notes that, even if Justice Ranobs’
ruling could be construed to enconpass the pinhooking horses,
which it plainly cannot, it would still not necessarily noot the

i ssues before the Court. First, given that the New York
litigation has not concluded and that Justice Ranpbs has
apparently allowed R&R s pl eadings to be reopened, it is not

cl ear whet her the Decenber 10, 2007, ruling is final. Second,
because the action before this Court concerning the pinhooking
horses is in rem it is questionable whether any other court
could have jurisdiction to rule on the ownership of the horses.
See Princess Lida of Thurn and Taxis v. Thonpson, 305 U. S. 456,
466-67 (1939) (holding that the first court to assunme
jurisdiction over property “may mai ntain and exercise that
jurisdiction to the exclusion” of any other).

12



12/10/07 Tr. in R&R Capital, Index No. 604080/05 (N.Y. Suprene

Ct.) at 120.

The Court finds Justice Ranps’ Decenber 10, 2007
ruling clearly and unanbi guously pertains only to the racehorses
at issue in the New York litigation and not the pinhooking horses
at issue in this case. The Court, accordingly, rejects Merritt’s
argunment that the Decenber 10, 2007, ruling in any way noots any
of the issues before this Court. Merritt’s notion to vacate the

Court’s April 17, 2009, Menorandum and Order is therefore denied.

An appropriate Order will be issued separately.

13



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R & R CAPI TAL LLC ) ClVIL ACTI ON
V.

LYN MERRI TT, et al . : NO 06- 1554

ORDER

AND NOW this 24th day of June, 2009, upon
consi deration of Defendant Lyn Merritt’s Mdtion (Docket No. 54),
titled as a “Mdtion for JNOV,” and the response thereto, IT IS
HEREBY ORDERED, for the reasons set out in a Menorandum of

today’s date, that the Mdtion is DEN ED
BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




